COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

In the Matter of:

SUBMISBSION OF CONTRACTS AND RATES OF )

MUNICIPAL UTILITIES PROVIDING } ADMINISTRATIVE
WHOLESALE UTILITY SERVICE TQ PUBLIC ) CASE NO, 351
UTILITIES )

Q. R D E R

On January 31, 1994, the Kentucky Supreme Court in Simpson
County Water District v. City of Franklin, Ky., 872 S.W.2d 460,

held that this Commission has jurisdictlion over the wholesale rates
and service of municipal utilities which provide utility service to
any public utility.

The Court's holding reverses a longstanding interpretation of
public utility laws. Since 1936, municipal utilities have been
exempted from the statutory definition of "utility." 1936 Kentucky
Acts, Chap. 2, §1. 1In a long series of cases beginning in 1961,
Kentucky's highest court had previously held that this exemption
"extends to all operations of a municipally owned utility , ., ., ."

McClellan v. Louisville Water Co., Ky., 351 S.W.2d 197, 199 (1561):

See also City of Plemingsburg, Kentucky v. Pub. Serv. Comm'n, Ky.,

411 S5.W.2d 920 {1966); City of Georgetown, Kentucky v. Pub, Serv.

Comm'n, Ky., 516 S.W.2d 842 (1974),.

As itg first step to implementing the Simpson County decision

and to exercising jurlsdiction over the wholesale rates and
services of municipal utilities, the Commiseion f£finds that all
municipal utilities providing wholesale utility service to a public
utility should, within 30 days from the date of this Order, file



with the Commission a copy of thelr contracts with the public
utility and a schedule of their rates for wholesale service.

The Commission further f£inda that, 30 days prior to placing
into effect any change in these contracts or in the rates or
service provided to a public utility, a municipal utility should
file the revised contract or rate revislon with the Commission.
Failure to make such £iling will render the revislion void.

IT IS THEREFORE ORDERED that:

1. Within 30 days of the date of this Order, each municipal
utility providing wholesale utility service to a public utillity
shall submit to the Commission a copy of its contract for such
service and a schedule of its wholesale rates.

2, All rate schedules submitted shall conform to Commiasion
Regulation B07 KAR 5:011.

3. Any municipal utility wishing to change or revise a
contract or rate for wholesale utility service to a public utility
shall, no later than 30 days prior to the effectlive date of the
revision, file with the Commission the revised contract and rate
schedule,

Done at Frankfort, Kentucky, this 10th day of August, 1994,

PUBLIC SERVICE COMMISSI?N

[ f@

Chalrman

ATTEST: Vice airma

D Mutly

Executive Director
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Supreme Court of Kentucky

93=8C-47-DG
SINPBON COUNTY WATER DISTRICT APPELLANT

ON REVIEW FROM THE COURT OF APPEALS
V. 91-CA-2673
(Simpmcn Circuit Court No. S1-CI-184)

CITY OF FRANKLIN, KENTUCKY APPELLEE

OPINION OF THE COURT BY JUSTICI REYNOLDS
REVERGING

The issue for decisicon is whether the Public Service
Commission (PSC) has exclusive jurisdiction over the regulatioh
of utility ratas and service which extends to a cilty contracting
for the sale and supply of water to a PSC-regulated county water
district.

As background:

The Simpson County Water District (District) ia a
statutorily created public water district operated and regulated
pursuant to KRS Chapter 74 and is expressly subject to the
Kentucky Public Service Commission, which is operative unu-r‘xns
Chaptar 278. The City ¢f Franklin (City) has heretofore



established and now operates and maintains a municipal waterworks
by virztue of the provisions of KRS Chapter 96.320-$6.510.

On April 5, 1967, both parties entared intoc and
executed theixr first Water Purchase Agreamant whereby the price
for treated water to the District was at a rate of 21§ cents per
1,000 gallons per month.

Thereafter two supplemental agreements (August 28, 1982
and aApril 3, 1966), were executed which increased the price of
water to the District to the rate of 84.78 cents per 1,000
gallons per month. Subsequently, on June 28, 1950, tha City
adopted an ordinance which increased the water rate to all
customers and speclflcally increased the water rate charged the
District from B4.78 cents to $1.3478 per 1,000 gallons. On May
13, 1991, the City pamsed a second ordinance which increasaed only
the rate charged the District from $1.3478 to $1.68 per 1,000
gallons. The District, however, continued to pay only the 1586
xata. -

The City flled this actlion smeking damages for
delinquent payments and a declaratory judgment that the three
water purchasae agroements ware void. Tha trial court dismissed
the action and concluded that it lacksed subject matter
jurisdiction. A three-judge panel of the Court of Appeals
rendered a split decision reversing and remanding the case to
Simpson Circuit Court. The majority opinion reasconed that the
city was not a utility nor did its relationship acting as a

supplier to a PSC-regulated utility bring it within the PSC's
jurisdiction.



The appellee forthrightly states that citiaes are
specifically exempted frem regulation by the Public Service
Commission under the definiticnal term of XRE 278.010(3) which

provides as follows:

"Utility" means any person except a city, who
owns, controls or cperatea or manages any
facility usad or to be usad for or in
connection witht . . . (d) The diverting,
developing, pumping, impounding, distributing
or furnishing of water to or for the public,
for compensation; . . . .

The City states that there are no excaeptions to the
exenption afforded a city under the foregoing statutory
provision. Howevar, the legislaturs provides & rates and gervice
excoption spaecifically set farth in KRS 278.040(2), which statesms:

The jurisdiction of the commissicon shall
axtend to all utilities in this state. The
cormission shall have exclusive jurisdiction
over the regulation of rates and service of
utilities, but with that exception nothing in
this chaptar ia intended to limit or restrict
the police jurisdiction, contract rxrights or
powars of cities or political subdivisions.

It is acknowledged by the parties that the PSC has only
such authority that is granted to it by the leglislature and it is
clear that the legimlature vested the PSC with exclusive control
of rates and sarvice of utilities. The lagislature has conferrad
upon cities an exemption from the PBC's power to regulate local
utilities in every area except as to rates and service.

Profoundly, reference to A "city" under the statutory
scheme includes city-owned utilities. We give no validity to the
argument that since the City is exempt from regulation by the
PSC, KRS 278.200 should be interpreted to apply only whan the

regulated utility ia the provider, not the recipient, of the



service. Simply put, the statute makes no such digtinction. The
atatute has but one meaning -- the City waives lts exemption when

it contracts with a regulated utility upon the subjects of rates
and servics,

Effactive regulation of rates and sarvice of public
utilities regulted from the Kentucky General Assembly's passage
of the Public Service Commission Act of 1934. The primary issue
on appeal is whether, under the act, a city waives {ts exemption
from PBEC regulation by contracting to supply a commedity to a
PSC-regulated utility. The section of the original act creating
€he rates and service excoption appmared in Carrcll's Code, 1936
Revissd Version, Section 3952-27 which provided as follows:

Authority of the commisaion to change
contract rates. - The commission shall have
power, under the provisions of this act, to
enfozce, originata, establish, change and
promulgate any rate, ratas, joint rates,
charges, tollas, schedules or service
standards of any utility, subject to the
provisions of this act, that are now fixed or
that may in the futures be f£ixed, by any -
contract, franchipe or otherwise, between any
municipality and any such utility, and all
rights, privileges and obligations arising
out of any such contracts and agresments
regulating any such rates, charges, schedules
or service standards, shall be subject to the
jurisdiction and supervision of the
commisgion; provided, however, that no such
ratae, charge, schedule or service standard
shall be changed, nor eny contract or
agreemant affecting same shall be abrogated
or changed until and after & hearing has beon
had before the commission in the manner
prescribed in this act.

Nothing in this saction or elsewhere in this
act contained is intended or shall be
construed to limit or restrict the police
jurisdicetion, contract rights, or powers of
municipalities or political subdivisions,
excapt as to the regulation of rates and



sarvice, exclusive jurisdiction over which is
lodged irn the Public Service Commission.

Thug, any contract as to rates and service arising
betweaon a city and a utility regquired PSC authorxity. As the PSC,
by express language, rotained exclusive jurisdiction over
ragulation of rates and service, this simply created tha ratas
and saervice exception which the trial court found as vesting the
PEC with exclusive jurisdiction over a city's attempt to affect

utility rates or service. Benzinger v. Union Light, Heat, &
Powar Co., Ky., 170 s.W.22 38 (1943), acknowledged the

laegislative intent of the act as to place the requlation of ratas
and service under the exclusive jurisdiction ¢of the PSC. The
aforamantioned Carroll's Code was rovised and codified in 1942.
The first paragraph resultantly appears in KRS 278.200, and the
sacond paragraph reappears as KRS 278.040(2). Irrespective of
gsubseguent codiflication, the effect and meaning of the rates and
service excaption continues to exist without modification,
Simply put, both current gections of the statute are compatible.

The second sentence ¢f KRS 278.040(2) is the
"axcaption” to tha general rule which exempts citles from PSC
regulation. It provides:

The commission shall have exclusive
jurisdiction over the regulation of rates and

gervice of utilities, but with that excaption
nothing in this chapter is intended to EEEIt
or restrict the police jurisdiction, contract
rights or powars of ci&ian or political
subdiviesions. (Exphasis added).
Thus, when a city is involved, the sentence reflects
unequiveocally thea legislature's intent that the PSC exercise

exclugive jurisdiction over utllity retes and sarvice.



Significantly, this sentence or subsection (2) of XRS

278.040 was addremsed in Peoples Gas Co. of Kentucky v. City of
Barbourvillg, Ky., 1565 S.W.2d S67 (1943). As the initial

sentence of XRS 278.04C(2) directs that PSC jurisdiction extends
to all utilities, there could be no reason to provide for the
"exception" for the regulaticn of rates and service as pronounced
in the second sentence of the statute if that exception were not
intended to apply to cities which are otherwise plainly exempted
from PSC jurisdiction by virtue of XRS 278.010(3) which has

dofined "utility" aa "any person except a city."

-~

The rates and service exception to a city's exemption
from PSC regulatory juriasdiction is not avoidable by contract

because of the following provisions of KRS 278B.200:
The commigsion may, under the provisions of
this chapter, originate, establish, change,
promulgate and enforce any rate or service
standard of any utility that has been or may
be fixed by any contract, franchise or

agraement Eatween the utility and any city,

and all rigﬁts‘ privileqas and obligations -
arising out of any such contract, franchise

or agreement, regqulating any such rate or
sarvice atandardi nhalz be su§;ect o tEt
lurisdiction and supervision of the
commission, but no such rate or gervice

standard shell be_changed, nor any contract,
franchiss or agreement affocting it abrogatad

or changed, until a hearing has been had
befora the commission in the manner
prescribed ir this chapter. (Emphasis
added).

We find that where contracts have been exaecuted betwean
a utility and a city, such as batween the City of Franklin and
Bimpson County Water District, KRB 278.200 is applicable and
Tequires that by so contracting the City relinguishes tha



exemption and is rendered subject to PSC rates and gervice
regulation.

' The City argues that the courts of the Commonwealth
have jurisdiction to entertain the iasues raised by appallee

in this action. Kentucky Utilities Co. v. Cargter, 176 8.W.2d 81
{1943), and Louisville Extension Water Dist, v, Diehl Pump §
Supply Co., Ky., 246 S.W.2d 383 (1932), are cited to demonstrate

that there is no "exception to the exemption." Suah authority

produces scant support for such reasoning as neither case
concerned a rates and service lssue for the supplying of a
idtilitarian product. To the contrary, one action involved
unsatisfactory work arising from an oral contract, and the other
arose from the execution of a contract for the furnishing of
materials and the rapair of pumps.

Neither do we accede to the City!'s interpretation of
Southarn Bell Telephone & Telegraph Co. v, Citv o uisv e,
Ky., 96 5.W.2d 695 (1936), but zrathar determine that there is
nothing in the act intended or to be construed to limit police
jurisdiction, contract rights, or powers of municipalities or
political subdivisions, except as to the regulation of ratos and
service, exclusive jurisdiction over which is lodged in the
Public Bervice Commissgion.

The City claims that rates charged by a municipality to
ite customers, including water districts, fall outside tha PSC
requlatory jurisdiction and offers McClellan v. Louisyille {Yater
€o., Ky., 381 B.wW.,2d 197 (1561), in support of its azgument.
This case and the additional cited authority involve tha water
rate charged by the municipally-owned utility to nonresident



customera. The Clty's arqument is not supported by McClellan,
aupra, insofar as a municipality was not selling water to a PSC-
regulated utility. At tho time the McClellan opinlion was
rendered, watar districts ware exempt from PBC regulaticn. This
court subsequently expresaad the naeed for P8C ragulation in cases
dealing with city utilities, and the legislaturea, hy its
amendment of KRS 278.010(3), brought water districts within the
PEC's jurisdiction., Additionally, the legislature enactaed KRS
278,013 which, of itmelf, ramoves any doubt that watar districts
were subject to PSC ragulation.

- Tha statutory sxcaeption applicable to ratas and mervice
as provided will prohibit cities from exercimeing control over
rates charged and the service provided to customers of local
utilities. Jurisdiction to regulate such rates and service has
bean exclusively vested in the PEC. The record in this case
discloses & doubling of the wholesale water rates charged to the
District within a two-year pericd, with a direct impact -
upon the Digtrict's utility rates and servica. Added to the
force which the City sought to apply was a call to terminate
service by declaring the parties' contract null and veid. It is
apparent that the Clty, through Lts enhanced water sale
ordinances, did not direct tho setting of any particuler rate
schedule, but its action profoundly and directly impacts the
District's genaral revenue level, which is ona of the first staps
in rate making. The City’'s action is an improper &ngagament in
rate making and strongly supports PSC jurisdiction. The
statutory definition of utility is not to serve as an
impanatrable shield to affcrd the City immunity.



The City urges that the circuit court should bear the
jurisdiction of this case for no other raason than it is ona of
contract interpretation. Ware this the sole ilssue, we would
state that mattars of contract interpretaticn are well within the
court's expertise and not that of utility regulatory agenciea.
Texas Gaz Trans gion Corp, V. 11 0411} , 363 U.B. 28), B8O
8.Ct. 1122, 4 L.Fd.2d 1208 (1960). But, again, the lssue is
whether Simpson Circuit Court has jurisdiction over the mattaxs
raised in the City's complaint or whether jurisdiction was vasted
within the province of the PSC by thae legislature and with the
authority to do mo flowing from the exercise of the police power

of the state, See Southerpn Bell, supra.

The City's unilateral adoption of the two water=-rate
ordinances doubled the water chargs and, in no uncertain terms,
was an act that directly relatad to the zate charged by the water
digtrict. The City's declaratien to hold the parties' contracts
null and void constitutes a practice relating to the service ol
the water district. The City's analogy ©of comparing its sale of
traatecd watar to coal supplied to an electric utility bears
little relationship to the issue herein. The manifest purpose of
tho Public Service Commission is to reguire and insure fair and
uniform rates, pravent unjuai discrimination, and ptévcnt ruinoﬁl

competition. City of Olive Hill v, Public Service Commimsion,
Ky., 203 5.W.2d 68 (1947). Also, the mervice ragulation over

which the commisaion was given jurisdiction referm clearly to the
gquantity and quallity of the commodity furnished ag contracted for
with the facilities provided. acplen Gas Co. Ke 4

City of Barbou lle, gupra.



While the city finds comfort in relying on City of
Geprgetown v. Public Service Commisaion, Ky., 516 S.W.2d 842
{1974), in its argumeant againat the rates and service exception,
wa clearly discern that there is no existing auppert. The
partien were engaged in a disputu of territorial jurisdiction,
betwean a private utility and a city utility and the iasue
therein affaected neither rates or sarvice as it doas in this
casa, Additionally, jurisdiction ovar the city was rejected
because it waa a "paracon" as defined by KRS 278.020(1). Thus,
secondly, the rates and service exception had no relationship to

the issua raised in City of Georgetown, supza.

The City candidly admits that the Public Service
Commigssion has expertise in resolving diasputes over rates and
service but that conatruction of KRS 278.040(2) and KRS 278.200,
as maintained by the District, creates a paradox and serves to
illustrate that where no contract exists between a city and a
regulated utility, the courts would ba called upon to rasolve
rates and service disputes. However, from a practical point of
view, there has always been a coentract/agreemsnt in place and in
oparation at the time 2 City supplied water to a utility. Once
established by contract, such service can only bs abrogated or
changed after a hearing before the PSC. KRS 278.200. ake
Co. v. Public Service commission, Ky., 357 5.%.2d 701 (1962).
The PSC acts as a quasi-judicial agency utilizing its authority
to conduct hearings, render findings of fact and coenclusions of
law, and utilizing its expertise in the area and to the merits of

rates and service issues.



Tha rates and sarvice exception effectivoly insuros,
throughout the Commonwealth, that any water district
consumer/customer that has contracted and become dependent for
its supply of water from a clty utility i3 not subject to either
axcessive rates or lnadequatoe service,

Tha Court of Appeals' opinion iy rovearsed and the
opinion and order of Bimpson Circuit Court is affirmed,

Stephane, C.J.,, Lambert and situmbo, JJ., conecur.

Wintarsheimer, J., dissenty by ceparate opinien in
which Leibaon and fpain, J3., join.
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Supreme Court of Kentucky

83-5C-47-DG
SINPSOR COUNTY WATER DISTRICT APPELLANT

ON REVIEW FROM COURT OF APPEALY
V. 91-CA-23673
SIMPSON CIRCUIT COURT NO. $1-Cl-lo4

CITY OF FRANKLIN, KENTUCKY APPELLEE

DISBXINTING OPINION BY JUSTICE WINTIRSHEIMER

T respectfully diassent from the majority opinion because the
Court of Appeals correctly determined that the Simpson Circuit
Court had juriasdiction over a contract dispute between tha City
of Franklin and the water district. The Public Service
Commimsion has jurisdiction only over the rates and services of a
"utility," publicly or privately owned, as distinguished from
city-owned,

KRS 278.010(3) claarly provides that "utility means any
parsan except a city, who owns, contrels or opexates Or manages
any facility used or to be ugsed in connection with . . . the
impounding, distribution or furniehing of water toc or for the
publiz for compensation." The majority opinion should not ignore
the plain meaning of the statuta,.

Contrary to the argument of the water district, the PHC act

was intended only to transfer the city's presxiating power over



rates for services renderad by a utility within the city linmits.
The statute does not grant the PSC juriasdiction over the rates

charged by a c¢ity-owned utility which is not a utility as defined
in KRS 278.010(3).

Southern Bell Telaphone § Telegraph Co. v. City of
Louisville, 263 Xy 286, 96 85.W.2d 69% (1336), hald that the
provisionas of BSection 4 (n) of the PSC act did not cenflict with
Bections 163 and 184 of the Kentucky Constitution. The case
carefully distinguished betwean the rights of city-owned
utilities and publicly owned private utilities. The purpose of
Section 4 (n) of the original PBC act was not to grant the
commission jurisdiction over the rates of city-owned utllities,
rather the statute wag intended to transfer jurisdiction to the
commission over public utility rates which had been fixed
initially by a city at the time & utility franchise was granted.

This exempticn of city-owned water utilities from commission
regqulation has been a part of the law for at least S8 years. )
1936 Kentucky Acts, Chap. 92 § l{(c). MeClellan v. Louisville
¥ator Company, Ky., 351 8.W.2d 197 (1961), held that the
exemption provided for citlas axtends to all operations of a
municipally=~owned utlility.

MeClellan, supra, followed a line of cases including City of
Olive Hill v, Public Sarvice com'n, 305 Ky. 248, 203 S5.W.2d 68

(1947); Loujgville Water Co. v. Prasten Street Road Water Dist.,

Ky., 256 B.W,2d 26 (1953) and Louisville Water Co. v, Public

Service Com'n, Ky., 318 S.wW.2d 537 (195%8). McClellan was



followed in City of Geaorgetown v. Public Sarvice Com'n, Ky., 516
S.W.2d 842 (1974) in which the court stated, "We feel compellad
to follow the clear language of KRS 278.010(3)."

The Court of Appeals decision does not leave the water
digtrict and its customers at the complete mercy of the city.
The circuit court has jurisdiction to adiudicate all lssuas
arising out of tha contract on the merits, includind any clain
that the rates charged by the city are arbitrary or unreascnable.

The rates and services exception has nothing to do with the
rates charged by a city-owned utility. The history of the Public
Service Commission Acts indicates that the rates and services
exception is simply a statutory excaeption to the power of a city
to fix by contract the rates charged by a utility for services
inside the city limits. Prior to the adoption of the PSC Acts,
citias regulated the rates charged by utilities for services
inside the city limita. In exerclsing its power to grant a
franchise to use tha public streets pursuant to Sections 163 aﬁd
164 of the Kentucky Censtitution, a city could establish a
utility's initial xretes in the franchise agreasment. Cf.
Frankfort Natural Gas Co. v. City of Frankfort, 204 Ry. 234, 263
8.W.710 (1924). During the existence of the franchiss agresment,
the city and the utility were free to modify those rates by
additional contractual agreement. Johnson County Gas Co. V.
Stafford, 198 Ky. 208, 248 8.W. 515 (1923).

From a historical perspectivae, Chapter 278 was adopted in
the early 1930's when many utilities had contracts with citiaes



which cobligated the utilities to furnish services to the citizens
of the city under uniform rates and conditions. The utility was
permittad to place its lines along the public ways, and in
return, the utility paid an annual flat franchise fee or
percentaga of revenues to the city.

1t is emsential to recognize the fact that it is the City,
which i® not a private or public utility, that is furnishing the
service and arbitrarily or by negotiaticn prescribing a rate. It
is not the promulgated service rate of a resale customer of a
city that would be an issue. It has been ganaral policy that
because the PSC has no jurisdiction over the former, it has no
jurigdiction over its rate probleoms.

KRS 279.040(2) gave the PBC exclusive jurisdiction over the
ragulation of rates and utilities, but by definition, excluded
the city. Thers was a8 period of time when cities f£iled certain
reports with the P8C. The remainder of KRS 278.040(2) reserves
the rights of a city or other political subdivision, such as a

county, to effectuate sgafety and environmental protection

reagulations.
Benzinger v. Union Light, Heat & Power Co., 293 Ky. 747, 170

B.W.2d 38 (1943), considered the intention of the legislature as
stated in Section 4 (n) of the PSC act to the effact that it was
expressly stated that the intention was to confer jurisdiction
only over the matter of rates and service. Peoples Gas, supra,
and Benzinger indicate that the original Section 4 (n), now KRS
278,200 and 278.040(2), created an exception to the authority of

&



cities to regulate the rates of a utility for services randered
inaide the city limita. There is nothing in the statutory
language which creates an exception to the exemption of city-
owned utlilities from PSC jurisdiction. The PSC jurisdiction waa
limited to the rates and services of a utility.

By statutory definition, the City of Franklin is not a
public utility subject to the jurisdiction of the PSC. XRs
478.010(3). However, the Simpseon County Water District, which i=s
organized under KRS 74 is considered tc ba a public utility
subject ta the jurisdiction of the PSC. KRS 278.013.

- Thae only public utility in this dispute is thes Simpson
County Wataer District., The wholesale rates for water sold by the
city to the water district do not constitute a charge or octher
compensation for services renderad by the district. Accordingly,
they are not rates within the statutory definition provided in
KRS 278.010(11).

In addition, the rates charged by the water district do not
relate to the ‘“"quality” or" quantity"” of tha water sold by the
district so as to f£all within the statutory definition of
service. Cf. Benzinger at page 41.

KRS 278.200, which gives the pPaC jurisediction over rates of
any utlility that has been or may be fixed by any contract,
franchise or agreement between the utllity and any city fails to
coneider that this contract does not purport to fix the rates

charged by the District which is the only public utility in



question. The contract sata only the rates charged by a city-
ownad utility. XRS 278.200 does not apply in this situation.

The legislative history of tha regulatory acts indicates
that sales by a city-owned utility to a water district are exempt
trom PSC regulation. From approximatealy 1936 to 1984, both
cition and water districtc were excapted from the definition of a
"gtility." In 1964, the General Assembly deleted the sxception
for watoyr districts and expressly provided that districts were
public utilities subject to the jurisdiction of the PSC. Ggity of
Gaorgosown v. Pubklic Horviee Com'n, Ky., 516 8.W.2d 842 (1974).
This Court held in the }ecClellan case that a city's exemption
from PSC regulation extended to all operations of a city-cwned
utility, whether within or without city limits. Approximately
three years later, in the 1964 amendments to the PEC act, the
legislature dld not attampt to overrule MeClellan by subjacting
any of the activities of a city-owned utility to commission
regulation. The legislature only granted the PSC jurisdiction”
over rates charged by the water digtricts,

Aftesr that time, & water district could not pass on a
wholegale rate increase to its customers without filing a rate
case in which the imposition of the new rates by the district
could be delayed for five months, XRB 278.190(2). Again, in
19686, the Geneoral Assembly considered the problem of regulatory
lag by permitting a water district to pass on an increase in
wholesale rates to its customers immediately without commission

approval. KRS 278.015(2). Once again, in addressing the problem



of regulatory lag, the General Aazembly did not subject city-
owned utilities to PBC ragulation mo that the commission could
conaider the increased wholeaale rates of a city-ownsd utility
aimultanecualy with new retail rates of & water distyrict, There
would be no neceasity for the 1986 legislation if the wholaesale
rates of a city-owned utility had been subject to PSC regulatien.

XRS 278,200 recognizes the fact that at the time of the
anactment of chapter 278 some utilities had contracta with citiens
for the rendition of utility services. This section pravents a
sudden arbitrary abrogation of a utility contract with a city
unti) a hearing has been held hefore the PSC in the manner
prescribed by the statuteo. Consequently, the commission could
change any rate that has bean fixed by contract between the
utility and the city for services by a utility within the city as
to its citizens but only atter a public hearing. In this manner
it appears that a legal issue of constitutional proportionas, the
abrogation of contracts affecting the publig, would be nvoidcd-by
reason of affording due process. The days of city control over
public utilities are long past.

Under Section 200, it is clear that because the commission
is not bound by any contract, franchise or agreament for service
betwean a utility and the city in which it coperatas, it can
pregcribe reasonable rates for a utility to charge within a city.
Howevear, hecause the city itself is not a utility as defined in
KRS 278.010(3), & municipal water plant sets Lts own rates.



Accordingly, the city no longer hus the powar to regulate rates
of privately-owned utilities. It has been superwsaded by the PSC.

A city does retain inherent police power under KRS 378,040
(2) over all public utility lines within the city limits and (¢
has statutery jurisdicti{on by exclumsion as a utility under XR®
278.010(3) over any utility plant owned and operated by itself,
Therafore it can seat its own rates without PSC approval, but not
the rates of privately-owned utilities. Moresover, city-owned
water or electric plants are not subject to PSC safety or health
regulations. Such {8 the regulatory province of tha Xentucky
Division of Water (DOW), EPA and other agencies. GCities file no
reports with the PSC. Neither can the PBC be an arbitrator of
City matters.

In this situation, the city as a supplier is exprossly
oxcluded from the definition of a utdility in XR8 278.010(3). In
view of the fact that the city is specifically excluded fzom the
definition of a utility in the statuta, tharo im no ambiguity or
conflict giving the courts & vehicle to congtrue the city an
aubject to PBC regulation and exclude its right to file in
Gircuit court to determine the contractual obligations {f any to
the Simpson County Water District. '

In my view the circuit court, and not the POC, is the proper
forum for the adjudication of the merits of this dispute., I

would affirm the Court of Appeals and revarse the trial court.
Laibeon and Spain, JJ., join in this dissent.



